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§340.5

institution if the person or its associ-
ated person:

(1) Has participated, as an officer or
director of a failed institution or of an
affiliate of a failed institution, in a
material way in one or more trans-
action(s) that caused a substantial loss
to that failed institution;

(2) Has been removed from, or prohib-
ited from participating in the affairs
of, a failed institution pursuant to any
final enforcement action by the Office
of the Comptroller of the Currency, the
Office of Thrift Supervision, the Board
of Governors of the Federal Reserve
System, the FDIC, or any of their suc-
cessors;

(3) Has demonstrated a pattern or
practice of defalcation regarding obli-
gations to any failed institution; or

(4) Has been convicted of committing
or conspiring to commit any offense
under 18 U.S.C. 215, 656, 657, 1005, 1006,
1007, 1014, 1032, 1341, 1343 or 1344 affect-
ing any failed institution and there has
been a default with respect to one or
more obligations owed by that person
or its associated person.

(b) For purposes of paragraph (a) of
this section, a person has participated
“in a material way in a transaction
that caused a substantial loss to a
failed institution” if, in connection
with a substantial loss to a failed insti-
tution, the person has been found in a
final determination by a court or ad-
ministrative tribunal, or is alleged in a
judicial or administrative action
brought by the FDIC or by any compo-
nent of the government of the United
States or of any state:

(1) To have violated any law, regula-
tion, or order issued by a federal or
state banking agency, or breached or
defaulted on a written agreement with
a federal or state banking agency, or
breached a written agreement with a
failed institution;

(2) To have engaged in an unsafe or
unsound practice in conducting the af-
fairs of a failed institution; or

(3) To have breached a fiduciary duty
owed to a failed institution.

(c) For purposes of paragraph (a) of
this section, a person or its associated
person has demonstrated a ‘‘pattern or
practice of defalcation’ regarding obli-
gations to a failed institution if the
person or associated person has:
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(1) Engaged in more than one trans-
action that created an obligation on
the part of such person or its associ-
ated person with intent to cause a loss
to any financial institution insured by
the FDIC or with reckless disregard for
whether such transactions would cause
a loss to any such insured financial in-
stitution; and

(2) The transactions, in the aggre-
gate, caused a substantial loss to one
or more failed institution(s).

§340.5 Can the FDIC deny a loan to a
buyer who is not disqualified from
purchasing assets using seller-fi-
nancing under this regulation?

The FDIC still has the right to make
an independent determination, based
upon all relevant facts of a person’s fi-
nancial condition and history, of that
person’s eligibility to receive any loan
or extension of credit from the FDIC,
even if the person is not in any way
disqualified from purchasing assets
from the FDIC under the restrictions
set forth in this part.

§340.6 What is the effect of this part
on transactions that were entered
into before its effective date?

This part does not affect the enforce-
ability of a contract of sale and/or
agreement for seller financing in effect
prior to July 1, 2000.

§340.7 When is a certification re-
quired, and who does not have to
provide a certification?

(a) Before any person may purchase
any asset from the FDIC that person
must certify, under penalty of perjury,
that none of the restrictions contained
in this part applies to the purchase.
The FDIC may establish the form of
the certification and may change the
form from time to time.

(b) Notwithstanding paragraph (a) of
this section, a state or political sub-
division of a state, a federal agency or
instrumentality such as the Govern-
ment National Mortgage Association,
or a federally-regulated, government-
sponsored enterprise such as Fannie
Mae or Freddie Mac does not have to
give a certification before it can pur-
chase assets from the FDIC, unless the
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Director of the FDIC’s Division of Res-
olutions and Receiverships, or his des-
ignee, in his discretion, requires a cer-
tification of any such entity.

§340.8 Does this part apply in the case
of a workout, resolution, or settle-
ment of obligations?

The restrictions of §§340.3 and 340.4
do not apply if the sale or transfer of
an asset resolves or settles, or is part
of the resolution or settlement of, one
or more obligations, regardless of the
amount of such obligations.
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securities transfer

§341.1 Scope.

This part is issued by the Federal De-
posit Insurance Corporation (the FDIC)
under sections 2, 3(a)(34)(B), 17, 17A and
23(a) of the Securities Exchange Act of
1934 (the Act), as amended (15 U.S.C.
78b, 78c(a)(34)(B), 78q, 78qg-1 and 78w(a))
and applies to all insured nonmember
banks, or subsidiaries of such banks,
that act as transfer agents for securi-
ties registered under section 12 of the
Act (15 U.S.C. 78]), or for securities ex-
empt from registration under sub-
sections (2)(2)(B) or (2)(2)(G) of section
12 (156 U.S.C. 781(g)(2)(B) and (G)) (secu-
rities of investment companies, includ-
ing mutual funds, and insurance com-
panies). Such securities are qualifying
securities for purposes of this part.

§341.2 Definitions.

For the purpose of this part, includ-
ing all forms and instructions promul-
gated for use in connection herewith,
unless the context otherwise requires:

§341.2

(a) The term transfer agent means any
person who engages on behalf of an
issuer of qualifying securities or on be-
half of itself as an issuer of qualifying
securities in: (1) Countersigning such
securities upon issuance;

(2) Monitoring the issuance of such
securities with a view to preventing
unauthorized issuance, a function com-
monly performed by a person called a
registrar;

(3) Registering the transfer of such
securities;

(4) Exchanging or converting such se-
curities; or

(5) Transferring record ownership of
securities by bookkeeping entry with-
out physical issuance of such securities
certificates. The term transfer agent in-
cludes any person who performs these
functions as a co-transfer agent with
respect to equity or debt issues, and
any person who performs these func-
tions as registrar or co-registrar with
respect to debt issued by corporations.

NoTE: The following examples are illus-
trative of the kinds of activities engaged in
by transfer agents under this part.

1. A transfer agent of stock or shares
in a mutual fund maintains the records
of shareholders and transfers stock
from one shareholder to another by
cancellation of the surrendered certifi-
cates and issuance of new certificates
in the name of the new shareholder. A
co-transfer agent also performs these
functions.

2. A registrar of stock or shares in a
mutual fund monitors the issuance of
such securities to prevent over-
issuance of shares, affixing its signa-
ture of each stock certificate issued to
signify its authorized issuance. A co-
registrar also performs these functions.

3. A registrar of corporate debt secu-
rities maintains the records of owner-
ship of registered bonds; makes
changes in such records; issues, trans-
fers, and exchanges such certificates;
and monitors the securities to prevent
over-issuance of certificates. A co-reg-
istrar also performs these functions.

(b) The term Act means the Securi-
ties Exchange Act of 1934.

(c) The acronym ARA means the ap-
propriate regulatory agency, as defined
in section 3(a)(34)(B) of the Act.

(d) The phrase Federal bank regulators
means the Office of the Comptroller of
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